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I n d i a n  a s s o c i a t i o n  whose members i n c l u d e  
p o t e n t i a l  b i d d e r s  is a n  i n t e r e s t e d  p a r t y  
u n d e r  G A O ' s  B id  Protest  p r o c e d u r e s  t o  pro- 
t e s t  a g a i n s t  a n  award t o  a non- Ind ian  f i r m .  

Where d o u b t  e x i s t s  as to  when t h e  protester 
r e c e i v e d  a l e t t e r  f rom t h e  Government i n d i -  
c a t i n g  t h a t  award o f  a c o n t r a c t  f o r  r o o f i n g  
c o n s t r u c t i o n  had been  made to  a non-Indian  
f i r m ,  w h i c h  w a s  basis f o r  protest ,  t h e  
t i m e l i n e s s  of t h e  s u b s e q u e n t  protest  to  GAO 
is resolved i n  f a v o r  o f  I n d i a n  a s s o c i a t i o n .  

Requ i remen t  i n  s e c t i o n  7 ( b )  o f  t h e  I n d i a n  
S e l f - D e t e r m i n a t i o n  and  E d u c a t i o n  A s s i s t a n c e  
A c t  t h a t  a prime c o n t r a c t  f o r  t h e  b e n e f i t  
o f  I n d i a n s  r e q u i r e  t h e  p r i m e  c o n t r a c t o r  to  
a f f o r d  p r e f e r e n c e  t o  Indian-owned f i r m s  i n  
award o f  s u b c o n t r a c t s  t o  t h e  g r e a t e s t  
e x t e n t  f e a s i b l e ,  does n o t  a p p l y  t o  t h e  
Smal l  B u s i n e s s  A d m i n i s t r a t i o n  (SBA)  as a 
"prime c o n t r a c t o r "  a w a r d i n g  s u b c o n t r a c t s  
u n d e r  t h e  S m a l l  B u s i n e s s  A c t ' s -  s e c t i o n  8(a)  
program. 
s e c t i o n  8 ( a )  award process be tween t h e  
Federal a g e n c y  whose n e e d s  are  i n  i s s u e  and 
t h e  f i r m  t h a t  w i l l  meet those n e e d s ,  and 
s e c t i o n  7 (.b) c l e a r l y  c o n - t e m p l a t e s  t h a t  t h e  
e n t i t y  a c t u a l l y  p e r f o r m i n g  t h e  c o n t r a c t  
g i v e  p r e f e r e n c e  to  I n d i a n  f i r m s  i n  award ing  
s u b c o n t r a c t s .  

The SBA is  o n l y  a c o n d u i t  i n  t h e  

T h i s  p r o t e s t  c o n c e r n s  a c o n t r a c t  be tween t h e  Depart- 
ment  o f  t h e  I n t e r i o r ,  Bureau  of I n d i a n  A f f a i r s  ( B I A ) ,  and 
t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n  ( S B A )  t o  p e r f o r m  r o o f i n g  
a l t e r a t i o n s  a t  t h e  B I A ' s  headquarters  f a c i l i t y  i n  B e t h e l ,  
Alaska,  and t h e  s u b s e q u e n t  s u b c o n t r a c t  award t o  Comanche 
C o r p o r a t i o n ,  a non- Ind ian  f i r m ,  p u r s u a n t  to  s e c t i o n  8 ( a )  
o f  t h e  S m a l l  B u s i n e s s  A c t ,  1 5  U.S.C. S 6 3 7 ( a )  (Supp. I V  
1980). A s s o c i a t i o n  of V i l l a g e  C o u n c i l  P r e s i d e n t s  ( A V C P ) ,  
a n  I n d i a n  t r i b a l  o r g a n i z a t i o n ,  p ro tes t s  t h a t  B I A  and SBA 



B-209712 

- 
f a i l e d  t o  comply w i t h  section 7 ( b )  o f  t h e  I n d i a n  S e l f -  
D e t e r m i n a t i o n  and E d u c a t i o n  A s s i s t a n c e  A c t ,  25 U.S.C. 
S 4 5 0 ( e ) ( b ) ( 2 )  ( 1 9 7 6 ) ,  as implemented by t h e  Depar tment  of 
t h e  I n t e r i o r ' s  r e g u l a t i o n s ,  i n  t h a t  I n d i a n  o r g a n i z a t i o n s  
and Indian-owned f i r m s  were n o t  g i v e n  p r e f e r e n c e ,  t o  t h e  
greatest  e x t e n t  f e a s i b l e ,  i n  t h e  award o f  t h e  s u b c o n t r a c t .  
S p e c i f i c a l l y ,  AVCP s t a t e s  t h a t  B I A  and SBA are bound by 
s e c t i o n  7 ( b )  to  select  a n  I n d i a n  8 ( a )  f i r m  u n l e s s  no 
e l i g i b l e  I n d i a n  8 ( a )  f i r m  is a v a i l a b l e .  W e  deny  t h e  
pro test. 

I n t e r e s t e d  party 

A s  a p r e l i m i n a r y  issue, B I A  s u g g e s t s  t h a t  AVCP is n o t  
an " i n t e r e s t e d  p a r t y "  q u a l i f i e d  t o  r a i se  t h i s  p r o t e s t  
u n d e r  o u r  Bid P ro te s t  P r o c e d u r e s ,  4 C.F.R. § 2 1 . 1  (1983) .  

I n  d e t e r m i n i n g  whe the r  a protester  s a t i s f i e s  t h e  
i n t e r e s t e d  p a r t y  c r i t e r i o n ,  o u r  O f f i c e  w i l l  examine t h e  
d e g r e e  to  which t h e  i n t e r e s t  is  b o t h  e s t a b l i s h e d  and 
d i r e c t .  I n  t h e  c o u r s e  o f  s u c h  e x a m i n a t i o n ,  w e  c o n s i d e r  
t h e  n a t u r e  o f  t h e  i s s u e s  r a i s e d  and t h e  d i r e c t  o r  i n d i r e c t  
b e n e f i t  or re l ie f  s o u g h t  by t h e  protester .  ABC Management 
S e r v i c e s ,  I n c . ,  55 Comp. Gen. 3 9 7 - - ( 1 9 7 5 ) ,  75-2 CPD 245.  
The appropriate i n t e r e s t  is p r e s e n t  h e r e ,  based  on t h e  
p ro tes te r ' s  r e p r e s e n t a t i o n  t h a t  t h e  i s s u e  r a i s e d  i n v o l v e s  
t h e  economic i n t e r e s t s  o f  i t s  members, who are i d e n t i f i e d  
as "Alaska  N a t i v e  C o n t r a c t o r s , "  a n y  o f  which c o u l d  have 
r a i s e d  t h i s  protest  i s s u e  on i t s  own. While  B I A  a r g u e s  
t h a t  AVCP s h o u l d  s p e c i f y  which f i r m s  it- r e p r e s e n t s ,  o u r  
Bid P r o t e s t  P r o c e d u r e s  do n o t  i m p o s e  such  a r e q u i r e m e n t .  - See A s s o c i a t i o n  o f  S o i l  and F o u n d a t i o n  E n g i n e e r s ,  
B-199548, September  1 5 ,  1980,  80-2 CPD 196. 

B I A  a lso raises q u e s t i o n s  r e -ga rd ing  AVCP's " s t a n d i n g  
t o  sue . "  However, w e  do  n o t  e q u a t e  t h e  c o n c e p t  of an 
i n t e r e s t e d  p a r t y  w i t h  t h e  c o n c e p t  of s t a n d i n g  to s u e  as 
d e v e l o p e d  by t h e  c o u r t s .  
60 Comp. Gen. 271  ( 1 9 8 1 ) ,  81-1 CPD 119.  

Rosendin  Electr ic ,  I n c . ,  

T i m e l i n e s s  

Our Bid P r o t e s t  P r o c e d u r e s  p r o v i d e  t h a t  a p ro tes t  
s u c h  a s  t h i s  must  be f i l e d  n o t  l a t e r  t h a n  1 0  working d a y s  
a f t e r  t h e  bas i s  f o r  p ro tes t  is  known or s h o u l d  have been 
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known, whichever  is earlier,  4 C.F-.R. S 2 1 . 2 D ) ( 2 ) .  
B I A ,  by l e t t e r  d a t e d  October 1 2 ,  1982 ,  i n v i t e d  AVCP to a 
p r e - c o n s t r u c t i o n  c o n f e r e n c e  between B I A  and Comanche 
which B I A  b e l i e v e s  p u t  AVCP on notice t h a t  an  award had 
been made to  a non-Indian f i rm .  B I A  s u g g e s t s  t h a t  AVCP 
r e c e i v e d  t h e  l e t t e r  b e f o r e  October 1 9 ,  which w a s  1 0  work- 
i n g  d a y s  b e f o r e  t h e  protest w a s  f i l e d  on November 2 ,  and 
therefore q u e s t i o n s  t h e  t i m e l i n e s s  of t h e  protest .  

AVCP asserts t h a t  it f i l e d  t h e  p ro tes t  i n  a t i m e l y  
manner,  and B I A  acknowledges t h a t  t h e  r e c o r d  c o n t a i n s  no 
e v i d e n c e  i n d i c a t i n g  when AVCP r e c e i v e d  B I A ' s  le t ter .  
F u r t h e r ,  B I A  d o e s  n o t  d i s p u t e  AVCP's c o n t e n t i o n  t h a t  a 
s e v e r e  snowstorm d e l a y e d  normal  m a i l  d e l i v e r y  d u r i n g  t h i s  
p e r i o d .  Where d o u b t  ex i s t s  as to  when a p r o t e s t e r  knew 
or s h o u l d  have known t h e  b a s i s  f o r  p r o t e s t ,  w e  resolve 
t h a t  d o u b t  i n  f a v o r  of t h e  protester. - S e e  Dic taphone  
Cor o r a t i o n ,  B-193614, J u n e  13, 1979,  79-1 CPD 416. 
--%--T There  ore w e  w i l l  c o n s i d e r  AVCP's protest  on  t h e  
merits. 

The S e c t i o n  8 ( a )  award 

I n  r e s p o n s e  t o  a d v i c e  from t h e  BIA c o n t r a c t i n g  o f f i -  
cer a b o u t  t h e  p o s s i b i l i t y  o f  a section 8 ( a )  award f o r  
t h i s  e f f o r t ,  SBA l o c a t e d  a q u a l i f i e d  8 ( a )  f i rm,  Comanche, 
and f o r m a l l y  r e q u e s t e d  t h e  award o f  a c o n t r a c t  to  SBA 
under  t h e  8 ( a )  program. Under t h i s  program, e s t a b l i s h e d  
p u r s u a n t  to s e c t i o n  8 ( a )  of  t h e  Smal l  B u s i n e s s  A c t ,  a 
c o n t r a c t i n g  o f f i c e r  is a u t h o r i z e d ,  i n  h i s  d i s c r e t i o n ,  to  
l e t  a c o n t r a c t  t o  SBA, and SBA t h e n  a r r a n g e s  f o r  t h e  per- 
formance of t h e  c o n t r a c t  by l e t t i n g  a s u b c o n t r a c t  t o  a 
s o c i a l l y  and e c o n o m i c a l l y  d i s a d v a n t a g e d  small b u s i n e s s  
conce rn .  

A f t e r  n e g o t i a t i o n s  c o n c e r n i n g  c o n t r a c t  per formance  
were completed between SBA, B I A ,  and Comanche, t h e  con- 
t r a c t  and 8 ( a )  s u b c o n t r a c t  were awarded t o  SBA and 
Comanche, r e s p e c t i v e l y .  The c o n t r a c t  and t h e  subcontract  
c o n t a i n e d  t h e  I n d i a n - p r e f e r e n c e  c lauses  c o n c e r n i n g  
employment and s u b c o n t r a c t s  found i n  I n t e r i o r ' s  r e g u l a -  
t i o n s  a t  14 C.F.R. S S  14-7.5002 and 14-7.5003 (19821,  as 
r e q u i r e d  by t h a t  a g e n c y ' s  r e g u l a t i o n  a t  1 4  C . F . R .  S 4- 
1 . 3 5 4 ( b ) .  These  r e g u l a t i o n s  implement s e c t i o n  7 ( b )  of 
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t h e  I n d i a n  S e l f - D e t e r m i n a t i o n  and Educa t ion  A s s i s t a n c e  
A c t .  T h a t  s e c t i o n  states: 

"Any c o n t r a c t ,  s u b c o n t r a c t ,  g r a n t ,  or sub- 
g r a n t  p u r s u a n t  t o  t h i s  A c t  * . *  * or any  
other  A c t  a u t h o r i z i n g  Federal  c o n t r a c t s  
w i t h  o r  g r a n t s  t o  I n d i a n  o r g a n i z a t i o n s  or 
f o r  t h e  b e n e f i t  o f  I n d i a n s ,  s h a l l  r e q u i r e  
t h a t  t o  t h e  greatest  e x t e n t  f e a s i b l e  -- 
"(1) p r e f e r e n c e s  and o p p o r t u n i t i e s  f o r  
t r a i n i n g  and employment i n  c o n n e c t i o n  w i t h  
t h e  a d m i n i s t r a t i o n  o f  such  c o n t r a c t s  or 
g r a n t s  s h a l l  be g i v e n  t o  I n d i a n s ;  and 

" ( 2 )  p r e f e r e n c e  i n  t h e  award o f  subcon- 
t rac t s  and s u b g r a n t s  i n  c o n e c t i o n  w i t h  t h e  
a d m i n i s t r a t i o n  o f  s u c h  c o n t r a c t s  or g r a n t s  
s h a l l  be g i v e n  t o  I n d i a n  o r g a n i z a t i o n s  and 
t o  Indian-owned economic e n t e r p r i s e s  * * t o n  

AVCP does n o t  c h a l l e n g e  t h e  d e c i s i o n  by B I A  t o  con- 
t r a c t  p u r s u a n t  t o  t h e  s e c t i o n  8 ( a - )  program. AVCP does 
a r g u e ,  however,  t h a t  t h e  s e c t i o n  7 ( b )  p r e f e r e n c e  a p p l i e s  
t o  a prime c o n t r a c t o r ,  so t h a t  SBA had to a f f o r d  p r e f e r -  
ence i n  t h e  award o f  t h e  s u b c o n t r a c t  t o  I n d i a n  e n t e r -  
prises. AVCP i n t e r p r e t s  t h e  r e q u i r e m e n t  f o r  a p r e f e r e n c e  
" to  t h e  g r e a t e s t  e x t e n t  f e a s i b l e "  as  r e q u i r i n g  SBA to  
award t h e  8 ( a )  subcont rac t  t o  a n  I n d i a r i  8 ( a )  f i r m ' u n l e s s  
no q u a l i f i e d  I n d i a n  8 ( a )  f i r m  is a v a i l a b l e  t o  pe r fo rm t h e  
c o n t r a c t  work. 

Because of t h e  n a t u r e  o f  t h e  s e c t i o n  7 ( b )  p r e f e r e n c e  
and t h e  s e c t i o n  8 ( a )  program, w e  -do n o t  a g r e e  w i t h  AVCP 
t h a t  s e c t i o n  7 ( b )  a p p l i e s  t o  SBA as a prime c o n t r a c t o r  
awarding  a s e c t i o n  8 ( a )  subcontract .  

W e  t h i n k  it is  c lear  t h a t  Congress  i n t e n d e d  to  impose 
t h e  I n d i a n  p r e f e r e n c e  r e q u i r e m e n t  on t h e  pr ime contractor 
t h a t  would pe r fo rm t h e  work u n d e r  t h e  c o n t r a c t .  As imple- 
mented by I n t e r i o r ' s  r e g u l a t i o n ,  t h e  p r e f e r e n c e  contem- 
p l a t e s  e f f o r t s  s u c h  as  e s t a b l i s h i n g  a n  I n d i a n  p r e f e r e n c e  
program, i n c l u d i n g  r e c r u i t m e n t ,  a p p r o p r i a t e  a d v e r t i s e m e n t  
of employment o p p o r t u n i t i e s  and ,  s i g n i f i c a n t l y ,  l i m i t i n g  
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s u b c o n t r a c t i n g  o p p o r t u n i t i e s  s o l e l y '  t o  I n d i a n  -firms by 
s o l i c i t i n g  b i d s  i n i t i a l l y  o n l y  from I n d i a n  f i r m s  i n  t h e  
per formance  o f  t h e  work. 
i n v o l v e  a s y s t e m a t i c ,  c o n t i n u i n g  e f f o r t  on t h e  par t  o f  t h e  
prime c o n t r a c t o r  d u r i n g  t h e  term o f  t h e  c o n t r a c t  to g r a n t  
t h e  v a r i o u s  I n d i a n  p r e f e r e n c e s  s p e c i f i e d .  S B A ' s  role i n  
t h e  s e c t i o n  8 ( a )  program, however,  w h i l e  nomina l ly  t h a t  of 
a "pr ime c o n t r a c t o r , "  a c t u a l l y  is t h a t  of a c o n d u i t  
between t h e  c o n t r a c t i n g  agency t h a t  has  a r e q u i r e m e n t  t h a t  
c a n  be m e t  by a small d i s a d v a n t a g e d  b u s i n e s s ,  and t h a t  
b u s i n e s s ;  t h e  o n l y  s e n s e  i n  which SBA is e x p e c t e d  to 
"per form" t h e  c o n t r a c t  is by s u b c o n t r a c t i n g  the  work to  an  
e l i g i b l e  small  b u s i n e s s  conce rn .  - See S o i l  C o n s e r v a t i o n  
Service and Small B u s i n e s s  A d m i n i s t r a t i o n  C o n t r a c t  N o .  
AG18scs-00100, B-185427, September  2 1 ,  1977, 77-2 C P D -  
208. T h i s  is e s p e c i a l l y  so since S B A ' s  role is  v e r y  
l i m i t e d  under  t h e  8 ( a )  program a f t e r  award o f  t h e  c o n t r a c t  
i n  t h a t  a u t h o r i t y  and r e s p o n s i b i l i t y  f o r  a d m i n i s t r a t i o n  of 
t h e  s u b c o n t r a c t  is d e l e g a t e d  t o  t h e  r e q u i r i n g  agency,  here 
BIA. I t  t h e r e f o r e  would be l i t e r a l l y  impossible f o r  SBA 
t o  c a r r y  o u t  t h e  de ta i led  and c o n t i n u i n g  I n d i a n  p r e f e r e n c e  
p r o v i s i o n s  c o n t a i n e d  i n  i t s  pr ime c o n t r a c t  w i t h  a Federal  
agency ,  so t h a t  w e  do n o t  b e l i e v e  i t  is reasonable t o  
in t e rp re t  t h e  c l a u s e s  as a p p l i c a b - l e  t o  SBA. 

These  e f f o r t s  e s s e n t i a l l y  

Thus,  w e  b e l i e v e  t h e  s e c t i o n  7 ( b )  p r e f e r e n c e  neces-  
s a r i l y  is directed a t  t h e  s u b c o n t r a c t i n g  a c t i v i t i e s  of 
Comanche, t h e  s e c t i o n  8 ( a )  "prime c o n t r a c t o r . "  As t o  t h e  
e x t e n t  o f  Comanche's d u t y  p u r s u a n t  t o  t h e  s e c t i o n  7 ( b )  
p r e f e r e n c e - - t h e  f i r m ' s  8 ( a )  c o n t r a c t  c 6 n t a i n s  a l l - a p p l i -  
cable I n d i a n  p r e f e r e n c e  provis ions--we have h e l d  t h a t  
s e c t i o n  7 ( b )  does n o t  require subcontract  awards to  I n d i a n  
f i r m s .  Ra the r ,  w e  have s ta ted  t h a t ,  i n  our view,  t h e  
l anguage  o f  s e c t i o n  7 ( b )  " t o  t h e  greatest  e x t e n t  f e a s i b l e "  
c o n f e r s  broad d i s c r e t i o n a r y  a u t h o r i t y  both on a Federal 
agency  i n  s e l e c t i n g  a c o n t r a c t o r  ( i n  a non- sec t ion  8 ( a )  
p r o c u r e m e n t )  and t h e  contractor (here ,  Comanche) i n  
s e l e c t i n g  s u b c o n t r a c t o r s .  Depar tment  o f  t h e  I n t e r i o r - -  
r e q u e s t  for  advance  d e c i s i o n ,  58 Comp. Gen. 1 6 0 ,  167 
( 1 9 7 8 ) r  78-2 CPD 432. 

AVCP, c i t i n g  other s t a t u t e s  and non- sec t ion  7 ( b )  
cour t  d e c i s i o n s  t h a t  i n v o l v e  mandatory l anguage  s imilar  to  
s e c t i o n  7 ( b ) ' s ,  a r g u e s  t h a t  o u r  r e a d i n g  o f  t h e  s e c t i o n  
7 ( b )  mandate is wrong; t h e  p r o t e s t e r  c o n t e n d s  t h a t  t h e  
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language " to the greatest extent feasible" recuires sub- 
contract awards to an Indian firm if there is one quali- 
fied and available to perform. We need not address the 
matter, however. First, SBA's contract with Comanche 
imposes, in our view, significant and stringent Indian- 
preference subcontracting requirements in accordance with 
Interior's section 7(b) regulations; these requirements in 
effect mandate subcontract awards to Indian enterprises 
consistent with the efficient performance of the contract. 
Second, AVCP does not suggest that Comanche is not being 
required to take, or is not taking, the maximum effort to 
subcontract with Indian firms. 

Accordingly, we conclude that the section 7 (b) 
preference does not apply to SBA in awarding section 8(a) 
subcontracts, and we have no basis to object to the sec- 
tion 8(a) firm's implementation of the preference. 

The protest is denied. 

Comptroller Ge era1 
of the United States 
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